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MEMORANDUM

SUBJECT:  North Carolina s NPDES Enforcement and Region 4 Oversight
Final Audit Report No. 2000-P-00025

FROM: John M. Bishop /9
Audit Manager, RTP Regiona Office
Southern Audit Division

TO: John H. Hankinson, Jr.
Regiona Administrator
EPA Region 4

Attached is our final report on our audit entitled “North Carolina s NPDES Enforcement
and EPA Region 4 Oversight.” The primary objectives of the audit were to determine whether: (1)
EPA Region 4 had provided sufficient oversight to ensure that North Carolina operated an
adequate NPDES compliance monitoring and enforcement program, and (2) North Carolina had
taken timely and appropriate enforcement action against major and minor facilitiesin
noncompliance with their permit conditions and had developed a permit for concentrated animal
feeding operations that provided all necessary Clean Water Act statutory and NPDES regulatory
provisions and was subject to EPA review and enforcement.

This audit report contains findings that describe problems the Office of Inspector Genera
(OIG) has identified and corrective actions the OlG recommends. This audit report represents the
opinion of the OIG and the findings contained in this audit report do not necessarily represent the
final EPA position. Fina determinations on matters in this audit report will be made by EPA
managers in accordance with established EPA audit resolution procedures. Accordingly, the
findings described in this audit report are not binding upon EPA in any enforcement proceeding
brought by EPA or the Department of Justice.

In accordance with EPA Order 2750, the primary action official is required to provide us
with awritten response to the audit report within 90 days of the final audit report date. Since this
report deals primarily with North Carolina s NPDES enforcement and Region 4's oversight of that
enforcement, we are requesting that you, as the primary action official, take the lead in
coordinating and providing us a written response to this report. For corrective actions planned but
not completed by the response date, reference to specific milestone dates will assist usin deciding
whether or not to close this report in our audit tracking system.



Should you or your staff have any questions about the report, please contact me
at 919-541-1028.

Attachment

cc: See Report Distribution List



North Carolina NPDES Enforcement and EPA Region 4 Oversight

EXECUTIVE SUMMARY

PURPOSE AND
OBJECTIVES

RESULTSIN BRIEF

Region 4 Needs to Expand
and Improve Its Oversight

This audit was conducted to evaluate EPA Region 4's
oversight of North Carolina’s Nationa Pollutant Discharge
Elimination System (NPDES) enforcement program and the
effectiveness of the State’' s operation of that program. Our
primary audit objectives were to determine whether:

. EPA Region 4 had provided sufficient oversight to
ensure that North Carolina operated an adequate
compliance monitoring and enforcement program,
and, whether North Carolina had:

. taken timely and appropriate enforcement action
against major and minor facilities in noncompliance
with their permit conditions,

. developed a permit for concentrated animal feeding
operations (CAFOs) that provided al necessary
Clean Water Act (CWA) statutory and NPDES
regulatory provisions and was subject to U.S.
Environmental Protection Agency (EPA) review and
enforcement.

Region 4 needs to expand and strengthen its oversight of
North Carolina’ s NPDES program. The need for these
actions is emphasized by the fact that Region 4 did not have
reporting procedures in place which would inform them
about whole effluent toxicity (WET) violations or
continuing problems with minor permitted facilitiesin the
State. In addition, the Region did not generally overfile, or
take comparable actions, to supplement State efforts to
maintain water quality and improve the environment when
violations continued and the State had not negotiated
Specia Orders by Consent (SOCs) with permittees to
achieve compliance. Since the Region was not aware of the
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North Carolina Has
Strenghtened Its
Enforcement Program

Additional Improvement
Needed in State
Enforcement Efforts

WET violations we reviewed, or the continuing problems
with the minor facilities we reviewed, the Region could not
adequately oversee the State’ s efforts to improve water
quality.

The State implemented a new enforcement policy on July 1,
1998 which appeared to have caused more facilities to come
into compliance with their NPDES permits. North Carolina
Department of Environment and Natural Resources
(NCDENR) reports indicated that the overall compliance
rate for NPDES facilities rose from approximately 80
percent during the eight-year period before 1998 to more
than 87 percent during the first half of 2000. Also, the
State established a public website which provided extensive,
useful information about its NPDES enforcement actions to
the public.

However, North Carolina needed to improve its
enforcement efforts to ensure compliance with NPDES
permit requirements. Further improvement was needed in
identifying daily and weekly violations of NPDES permit
limits, obtaining agreements to achieve compliance, and
incorporating economic benefit analysis into enforcement
actions. If there was no monthly permit violation, North
Carolinadid not take timely enforcement actions for
significant daily/weekly violations until there was a
compliance inspection. In addition, North Carolinadid not
adequately identify similar violations by minor permittees
within 30 days after these violations occurred.
Improvements in the State' s enforcement efforts were also
needed because agreements with permit violators to obtain
compliance were either not obtained or not obtained timely.
In some cases, State officials did not obtain SOCs with
permit violators because they believed permittees had
already taken sufficient actions to achieve compliance. In
other cases, SOCs were not obtained timely because State
officials believed State/EPA Memorandum of Agreement
(MOA)-specified time frames were unrealistic and,
therefore, did not attempt to meet those time frames.
Further, economic benefit gained by violators resulting from
noncompliance was not adequately considered when
penalties were assessed because State officias believed
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State Needs to Develop a
Stormwater Compliance
Program

State Should Phasein Use
of More Sensitive Test
Methods

State Permitsfor Animal
Feeding Operations Do Not
Adequately Address Four
Key Provisions of NPDES
Permits

other enforcement actions were sufficient to bring NPDES
permit violators into compliance.

North Carolina did not routinely inspect stormwater
industrial sites, monitor inspections of non-construction
stormwater sites, or review stormwater self-monitoring
reports. North Carolina officias indicated they did not have
the resources to develop a stormwater compliance strategy
and program even though EPA studies, as well as State
water quality data, have shown pollution resulting from
stormwater runoff was a significant water quality concern.
Moreover, implementation of Phase Il of the stormwater
program will significantly increase the number of
stormwater sites requiring NPDES permits.

The test methods used by North Carolina s NPDES
facilities were not always sensitive enough to determine
compliance with permit limits for certain pollutants.
Improved test methods have recently been developed which
were more sensitive than the methods used by NPDES
permitteesin the State. The usefulness of North Carolina
permit data was significantly diminished because the tests
used by NPDES facilities were not capable of determining
whether the permittee was in compliance with these limits.
In addition, the accuracy of water quality analysis and
reports can be affected if the most sensitive and accurate
discharge datais not available.

North Carolina did not issue NPDES permitsto facilities
that were subject to applicable federal CAFO regulations.
According to EPA Region 4 officials, the State resisted
EPA'’s efforts to induce the State to issue NPDES CAFO
permits. We found that North Carolina s animal feeding
operations (AFO) permits did not adequately address the
following key provisions when compared to NPDES CAFO
permit requirements; Federal enforceability, adequate third
party lawsuit coverage, sufficient public notice, and EPA
oversight. Without these key NPDES provisions in State
permits, EPA Region 4's enforcement ability was hindered
and the public was not adequately informed. Manure and
waste water from AFOs have the potential to contribute
pollutants such as nitrate and phosphorus, organic matter,
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RECOMMENDATIONS

sediments, pathogens, heavy metals, hormones, and
ammoniato the environment. Due to the potential for
major environmental impacts caused by discharges from
AFOs, it isimportant that the State’' s permits and permit
program include all applicable NPDES provisions.

We recommend that the Regional Administrator:

Develop procedures to ensure that failures to meet
WET limitsin State NPDES permits are recorded
on quarterly non compliance reports (QNCRS), or
are otherwise recorded so that this data may be used
to monitor progress made in resolving such
violations.

Develop procedures to obtain the information
needed to exercise adequate oversight over problem
minor facilitiesin North Carolina

Review the major problem facilities which are
identified in North Carolina s QNCRs and the minor
problem facilities which are identified in the State’s
summary records, to evaluate the need to overfile or
take comparable enforcement action when
necessary, and require that such overall evaluations
be made periodicaly, at least annualy, for al
problem permittees.

We a so recommend that EPA’s Regional Administrator
ensure that North Carolina:

Detect exceedances of daily and weekly NPDES
permit limits within 30 days after receipt of the
discharge monitoring reports (DMR). In the
absence of Compliance Monitoring System (CMS)
software enhancements, or other better means of
identifying such exceedances, we recommend that
the Regional Administrator encourage the State to
require that DM Rs be manually reviewed for daily
and weekly exceedances of NPDES element limitsin
instances where NPDES permits do not contain
monthly permit limits.
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EPA REGION 4
COMMENTS

. Use SOCs, as appropriate, when permit violations
persist and State waters are being polluted and,
when delays occur in reaching such agreements,
account for those delays.

. Adequately incorporate consideration of economic
benefit for noncompliance by permit violatorsin the
State’' s penalty assessments against repeat offenders,
and ensure that training on the use of the BEN
model (a system for estimating economic benefit) is
provided to State officials, as necessary.

. Evaluate its current NPDES compliance activities
and resource allocation to determine whether
resources could be obtained to implement an
adequate stormwater compliance program.

. Develop plans to phase in the use of test methods
with the lowest reporting limits for analyzing
wastewater effluent concentrations of total residual
chlorine and mercury.

. Issue NPDES permits to al facilities that meet the
Federal definition of a CAFO. If no such agreement
can be reached, we recommend that the Regional
Administrator consider withholding an appropriate
portion of Clean Water Act (CWA) Section 106
Water Grant funding relating to State permitting
activities.

EPA Region 4 generally agreed with our draft report
findings and conclusions and agreed to work with North
Carolinato resolve many of our recommendations. Region
4 officials agreed to work with North Carolinato
collaboratively construct an action plan to overcome and/or
clarify issuesin North Carolina s implementation of the
CWA program as well as EPA’srole in oversight of the
delegated program.

However, Region 4 officials found our recommendations
concerning increased EPA oversight of minor facilities
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STATE COMMENTS

OIG EVALUATION

troublesome inasmuch as their ability to oversee the State’s
regulation of minor facilitiesis limited by available resources
aswell as CWA regulations and policy. Nevertheless,
Region 4 officials indicated they would address minors as
resources permitted through a variety of tools, such as
sampling during file reviews and requests to the State for
pertinent information on violations and enforcement actions.

The NCDENR'’s Division of Water Quality (DWQ) had
concerns with some of our recommendations. However,
they indicated that they would work with EPA Region 4
staff to develop a plan to address the issues we raised in our
report. North Carolinaindicated their concern that our
report did not recognize their accomplishments in their
water quality program. The State indicated that our report
left them with the impression that they must address every
violation with a formal enforcement action. They believed
that a manual review of DMRsto pick up daily/weekly
violations would be a misuse of their resources. Further,
the State indicated that they disagree that they should be
using SOC’s more often and in atimelier manner. North
Carolina believes that factoring economic benefit of non-
compliance more thoroughly into their assessments would
detract from the timeliness of their assessments. The State
indicated they plan to work with EPA to develop a plan for
implementation or phase in of new test methods. Also, the
State indicated that resource limitations had prevented them
from more fully implementing stormwater monitoring and
compliance activities. Finally, the State disagreed that they
had resisted EPA Region 4's efforts to induce them to issue
NPDES permits.

We agree that EPA Region 4's main focus should continue
to be on monitoring the State's oversight of major facilities.
However, we believe that the Region should use State
summary records and any other available information to
monitor the State’' s oversight of minor facilities. We
believe that the anticipated joint action plan proposed by
Region 4 and the State could significantly help in reaching
thisgoa. We have retained our recommendationsin this
report pending our determination that the anticipated
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EPA/State action plan satisfactorily resolves those
recommendations.

In response to the State’ s concerns that we did not
recognize their water quality program accomplishments, we
have added that information to our final report where we
were able to identify and evaluate specific accomplishments
related to State program activities covered in our scope of
work. The MOA did not require aformal enforcement
action after every violation. In accordance with their MOA,
we believe every violation that was reflected inaDMR
should have been identified by a State representative. We
did not suggest that the State must address every violation
with aformal enforcement action. The State is required by
their MOA with EPA Region 4 to factor in an evaluation of
the economic benefit of non-compliance in their penalty
assessments.  Such an evaluation could be done on a case by
case basis, concentrating on more severe and repeated
violations, as provided for in the MOA.

We continue to disagree with the State’ s assertion that their
enforcement policy fulfills the commitment they made in
their MOA to take formal enforcement actions. The State’s
enforcement actions, other than negotiating SOCs, did not
obtain the permittees commitment to take specific,

tangible actions to achieve compliance by a specific timein
the future. Based on our discussions with EPA Region 4
and State officials, we revised the wording of the draft
report’ s recommendation to clarify that we are not
recommending that the State reallocate resources to the
stormwater program. We are recommending that EPA and
the State conduct an evaluation to determine whether it
makes sense to reall ocate existing resources to the
stormwater program.

According to several key EPA Region 4 officias, North
Carolina has resisted efforts to issue NPDES CAFO
permits. We recognize that EPA Region 4 has not
responded formally to North Carolina s request for
functional equivalency dated Sept. 29, 1999. However,
EPA Region 4 hasinformally informed North Carolina that
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EPA would not grant North Carolina functional
equivalency. In addition, North Carolina s origina request
for functional equivalency was based on North Carolina' s
current program which did not incorporate all of the
necessary NPDES requirements. We recognize that the
North Carolina permit program may be more stringent in
areas outside of the two cited in our report. However, this
does not relieve North Carolina from the requirement of
issuing permits that include al applicable regulatory
provisions.

EPA Region 4's and North Carolina s responses have been
included as appendixes to this report.
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CHAPTER 1

INTRODUCTION

PURPOSE Thisaudit is one of severa regional and state National
Pollutant Discharge Elimination System (NPDES)
enforcement related audits conducted by the Office of
Inspector General (OIG) to evaluate the performance of
state enforcement programs.

Our objectives were to determine whether:

. EPA Region 4 has provided sufficient oversight to
ensure that states operate an adequate compliance
monitoring and enforcement program, and whether
North Carolina had:

. taken timely and appropriate action against major
NPDES facilities in significant noncompliance with
their permit conditions,

. taken timely and appropriate action against minor
NPDES facilities that violated their permit
conditions, adequately monitored permittee
compliance to detect and resolve instances of
noncompliance,

. developed a permit for concentrated animal feeding
operations (CAFOs) that provided al required Clean
Water Act (CWA) statutory and NPDES regulatory
provisions and was subject to EPA review and
enforcement, and

. adequately maintained State datain EPA’s national
database for tracking NPDES permit compliance.

BACKGROUND The Federal Water Pollution Control Act of 1972 initiated a
broad Federal effort to restore and maintain the Nation's
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waterways, including the creation of a permit program to
regulate and reduce point source pollution. 1n 1977,
Congress reauthorized and renamed the 1972 Act asthe
CWA. Congress amended the CWA in 1987. The CWA
established EPA’ s responsibility for the implementation of
the NPDES program.

The CWA required that all point sources discharging
pollutants into waters of the United States obtain an NPDES
permit. 40 Code of Federal Regulations (CFR) Part 122.2
defined point sources as “any discernable, confined, and
discrete conveyance, including but not limited to, any pipe,
ditch, channel, tunnel, conduit, well, discrete fissure,
container, rolling stock, concentrated animal feeding
operation, landfill leachate collection system, vessel or other
floating craft from which pollutants are or may be
discharged.” NPDES permits were issued as genera or
individual NPDES permits. General permits authorized a
category of discharges within a geographical area and
applied a set of generic requirements to all facilities covered
under the general permit. Individual permits were issued to
a specific facility and the permit conditions were specific to
that facility.

Severd categories of discharges were covered under the
NPDES program. More common categories include
municipal waste water and industrial process waste water.
Stormwater run-off discharges associated with industrial
activity and large and medium municipa separate
stormwater systems (M34) were also considered point
sources under the CWA and were required to have NPDES
permits. Under Phase | of EPA’s stormwater regulations,
facilities required to obtain NPDES permits included
construction sites of five acres or more, certain industrial
sites (e.g., landfills, junkyards) and M4 facilities serving
populations of more than 100,000. Certain animal
operations, primarily those housing over 1,000 animal units
and having a discharge into the waters of the United States,
were considered CAFOs and subject to NPDES permit
requirements.
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NPDES Reporting

In EPA Region 4, all NPDES permitting and enforcement
authority had been delegated to appropriate state agencies,
with the exception of Florida Stormwater and Sludge
regulation, in all states. Asrequired by Federa regulation,
each state had entered into a Memorandum of Agreement
(MOA) with Region 4 which outlined the conditions of the
delegation of the program to the state. EPA Region 4
provided partial funding for state NPDES programs through
the CWA Section 106 FY 1999 Grant Program to five states
in Region 4 totaling approximately $2.8 million (Georgia,
Mississippi and South Carolina funding were not included in
this total because such funding was incorporated in
Performance Partnership Grants to these states). Although
states had the opportunity to combine their various program
specific grants into performance partnership grantsin FY
2000, all statesin Region 4, except Georgia, received their
FY 2000 funding for their NPDES programs through a
separate Section 106 grant.

NPDES facilities were generally classified as major or
nonmajor (i.e., minor) and as municipal or non-municipal.
Federal regulations required different levels of reporting
depending upon the classification of the NPDES facility.
NPDES implementing regulations allowed EPA’ s Regional
Administrators and state officias to define “major” and
“minor” facilities. EPA’s primary consideration that
differentiated a mgor municipal facility from a minor
municipal facility was aflow rate of one million gallons of
water a day from afacility that serviced a population of
10,000 or more. EPA’s complete definition of a major
permittee was: 1) any municipa permittee having adesign
flow of one million gallons per day or greater servicing a
population of 10,000 or greater, or having a significant
impact on water quality; 2) any non-municipa permittee
having an industria rating of 80 or higher (signifying a
relatively higher risk to the environment); 3) any permitted
federal facility meeting the criteriafor amaor municipal or
non-municipal as appropriate; and 4) any discretionary major
permittee alowed within the limits established by EPA
Headquarters.
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The types of pollutants or parameters limited by an NPDES
permit generally included oxygen demand, solids, nutrients,
minerals, and metals. Some facilities were also required to
monitor for whole effluent toxicity (WET). WET testing
consisted of tests to determine if the effluent is toxic to
certain organisms. If the facility’ s effluent was determined
to be toxic beyond established limits, additional testing and
analysis may have been required to determine the pollutants
which caused the toxicity and the source of these toxic
pollutants.

States and EPA primarily monitored an NPDES facility’s
compliance with its permit conditions through discharge
monitoring reports (DMR) submitted by the facility.
Facilities were required to regularly sample and analyze their
effluent (discharge) and record the results of this testing on
DMRs which were submitted to the state. The results
reported on the DMR were compared to the limits
established in the facility’ s permit to determine compliance.
As part of Region 4's delegation of the program, states were
required to have a quality assurance program in place to
assure the quality of the laboratories performing analyses of
the effluent samples.

40 CFR Part 123.45 required that EPA prepare, or in the
case of delegated programs, the states prepare and submit to
EPA, Quarterly Non Compliance Reports (QNCRs) for
major NPDES facilities. This report provided information
on facilities that were in non-compliance with their permit
conditions, the nature of the violation, and the type of
enforcement action taken, if any, in response to those
violations.

40 CFR Part 123.45 al so required states to report on their
compliance and enforcement activities related to nonmajor
(minor) facilities. The reporting requirement for minor
facilities was not as frequent as the requirement for maor
facilities. The state was required to submit an annual report
providing the number of minor permittees reviewed, the
number of minor permittees in non-compliance, the number
of enforcement actions taken, and the number of permit
modifications extending compliance deadlines.
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Regional Oversight

EPA established the Permit Compliance System (PCS) as the
national database for NPDES reporting and to provide an
overal inventory for the NPDES program. The data
gathered in PCS was to be used to respond to Congress and
the Public; encourage a proper EPA/State oversight role by
identifying major permit violators; and serve as an
operational and management tool for tracking permit
issuance, compliance, and enforcement actions. Beginning

in Fisca Year 1990, PCS has been used to generate QNCRs.

Although state delegated programs often used their own
data bases for tracking permit compliance and enforcement,
the states were required by their MOA with EPA and CWA
Section 106 grant workplans to enter their permit,
compliance and enforcement data into PCS.

A key component of the EPA Region 4’'s oversight of state
programs was to review state QNCRs and identify major
permittees that were considered in significant non-
compliance (SNC) with their permit conditions. SNC was a
concept developed by EPA to identify and target those
violations that were of a sufficient magnitude and/or
duration to be considered a high enforcement response
priority. Generally, afacility was considered to be in SNC if
it had exceeded its monthly limit by 40% for any pollutant
categorized as Group | (refer to 40 CFR Part 123.45
Appendix A) or by 20% for any pollutant categorized as
Group |1 (refer to 40 CFR Part 123.45 Appendix A) at a
given discharge point for any two or more months during the
six-month review period. Violations of any monthly limit at
agiven discharge point by any amount for four out of six
months was also considered SNC.

If afacility wasidentified as SNC for two straight reporting
guarters and the state had not taken aformal enforcement
action, the Region placed the facility on the Active
Exceptions List. The Region provided the Active
Exceptions List to the state.  Failure by a state to
adequately address the sites on the Active Exceptions List
could result in an enforcement action by EPA against the
facility. Although there might have been some legitimate
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justification for afacility to appear on the Active Exceptions
List, EPA generaly considered the Active Exceptions List to
signify those cases where the state had failed to respond to
the violations in atimely and appropriate manner.

North Carolina’'s NPDES The North Carolina Department of Environment and

Program Natural Resources's (NCDENR) Department of Water
Quality (DWQ) was responsible for implementing the
NPDES permit program in the State. DWQ comprised five
sections, with the Water Quality Section having
responsibility for operating the NPDES program. The
Compliance and Enforcement Units within the Water
Quality Section’s Point Source and Non-Discharge
Branches oversaw compliance and enforcement activities
for NPDES point sources and animal feeding operations,
respectively. The Aquatic Toxicology Unit monitored
compliance with WET limits. The seven State regiona
offices were also responsible for compliance monitoring
and enforcement activities. These activities included
conducting on-site inspections of NPDES facilities, issuing
notices of violation (NOV), and assessing civil penalties.
Records provided by North Carolina showed the following
number of NPDES permits by category as of April 2000.

Number
Category of Permits
Major Municipal 145
Major Non-municipal 100
Minor Municipa 164
Minor Non-municipal 1167
Industrial Stormwater 3552
Construction Stormwater 2800
Municipal Separate Storm Sewer 6
Total 7934
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SCOPE AND
METHODOLOGY

PCS contains enforcement and monitoring data for major
permittees. PCS may contain descriptive information
about minor and stormwater permittees, however, it does
not contain enforcement or monitoring data about such
permittees. As described earlier, EPA policy identified
certain NPDES violators as SNC and expected formal
enforcement actions within a certain time period to address
these violations. This policy defined aformal enforcement
action to include, among other things, actions to achieve
compliance along with a timetable for achieving such
compliance. However, North Carolina s approach to
addressing violations of NPDES permit limits, adopted in
July 1998, did not implement EPA’s definition of timeliness
and appropriateness for SNC violations. Under North
Carolina s July 1998 enforcement procedures, State
regional supervisors were delegated the authority to issue
NOV s and assess specific penalty amounts, when
appropriate, for exceedances of some NPDES permit
items. When monthly penalties failed to bring a facility into
compliance, the State considered other enforcement
options, such as encouraging permittees to negotiate
Specia Orders by Consent (SOCs) to address the non-
compliance. The civil penalties assessed by North Carolina
under their enforcement policy did not meet EPA’s
definition of formal enforcement actions, largely because
they did not include specific actions or time schedules to
achieve compliance. However, North Carolina s SOCs did
meet EPA’s definition of formal enforcement actions.
Chapter 3 discusses North Carolina s use of SOCs and
penadtiesin greater detail.

We performed our audit in accordance with the
Government Auditing Standards (1994 Revision through
July 1999 Amendment 2) issued by the Comptroller
General of the United States as they apply to program
audits. Our review included tests of the program records
and other auditing procedures we considered necessary.
We conducted our fieldwork from January 2000 through
June 2000. We performed our fieldwork at EPA Region 4
Officesin Atlanta, Georgia; at the NCDENR Central Office
in Raleigh, North Carolina; and at NCDENR Regional
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PRIOR AUDIT
COVERAGE

Officesin Raleigh, Asheville, Fayetteville, Winston-Salem,
Raleigh, Washington, and Wilmington. See Exhibit 1 for
methodology details.

No recent OIG or U.S. General Accounting Office audit
reports have been issued related to Region 4's oversight of
state delegated NPDES enforcement programs or of North
Carolina s enforcement of its NPDES program. 1n 1989,
the OIG issued a report on EPA Region 4's NPDES
enforcement program. The OIG issued areport on Region
10's NPDES program in March 1998. The Region 10
Audit, which reviewed non-delegated programs operated by
the Region, found that Region 10's compliance monitoring
activities could be improved and that the Region often did
not take formal enforcement actions against significant
violators. Findly, the OIG issued a Special Review Report
in 1997 which detailed the results of areview of North
Carolina s animal feeding operations permit program. This
review concluded that certain provisions of North

Carolina s program were more stringent than related
Federa NPDES program provisions for CAFOs, and
recommended that EPA take several actions to strengthen
the Federa CAFO program.
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CHAPTER 2

EPA REGION 4 NEEDS TO EXPAND AND STRENGTHEN ITS
OVERSIGHT OF NORTH CAROLINA’S NPDES PROGRAM

REGION 4 WASNOT
AWARE OF
CONTINUING
NONCOMPLIANCE
WITH WET LIMITS

EPA Region 4 officials did not have reporting proceduresin
place which would have informed them about continuing
problems with WET violations by maor and minor
permittees in North Carolina. Further, Region 4 officials
were not exercising oversight over permitted facilitiesin
North Carolina classified as minor facilities because
guidance provided by EPA’s Office of Enforcement and
Compliance Assurance (OECA) encouraged EPA’ s regional
offices to focus their enforcement efforts on major facilities.
In addition, Region 4 generally did not overfile, issue
administrative orders, or take other comparable
enforcement actions against facilities in the State with
continuing NPDES permit violations during the period of
our review. Regional officialsindicated they did not take
these actions because their resources were committed to
other initiatives. Since the Region was not aware of the
WET violations we reviewed, or the continuing problems at
the minor facilities we reviewed, the Region could not work
with the State to improve water quality in those important
areas. If the Region had been aware of these problems and
had taken action, the exceedances of NPDES permit limits
that have continued might have been reduced or eliminated
with resultant improvement in water quality.

Region 4's procedures for overseeing North Carolina' s
WET program did not ensure that the Region was aware of
continuing permittee violations of WET limitations. Asa
result, the Region did not exercise adequate oversight over
North Carolina' s program to ensure compliance with
NPDES WET permit requirements.
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The CWA alows EPA to delegate implementation of the
NPDES program to a qualifying state while retaining
overall responsibility for the program. For example,
Section 1319 of the US Code: Title 13, which is part of the
codification of the CWA, states that when “. . . The
Administrator finds that any person isin violation of any
condition or limitation . . . in a permit issued by a State
under an approved permit program . . . he shall proceed
under hisauthority . . . to notify the State . . . [and if] the
State has not commenced appropriate enforcement action,
the Administrator shall . . . [take enforcement action].”

Asof April 11, 2000, the State's WET database showed
that four facilities had been put on SOCs to address
continuing WET violations. Further, the Aquatic
Toxicology Unit’s monthly report dated March 15, 2000
showed that four facilities (not the same four facilities
discussed in the prior sentence) had incurred six or more
violations of their WET limitsin the year ending January
31, 2000. Region 4 officials were not aware that [NC City
A] Wastewater Treatment Plant frequently failed to pass
the WET limitsin its NPDES permit for over a decade.
The Plant failed eight of 10 testsin 1998, nine of 10 tests
in 1999, and the last nine tests it took through March 2000,
the last month shown in the summary record we reviewed.
The Plant did not submit atest report for January or
February of 2000 and failed the test in March. Since the
beginning of 1996, the Plant passed nine tests, failed 27,
and did not submit data for four months. Further, the Plant
has not passed a WET test during the fourth quarter since
1994, and failed at least one WET test each year since
1990.

[NC City A] toxicity problems were clearly identified in
readily available summary records at the State’ s central and
field offices. The State issued NOV's and assessed
penalties regularly during this period. For example, the
State issued NOV's and assessed penalties for seven months
of violationsin 1998 and six months of violations in 1999.
State officials indicated the City had hired a contractor to
study the situation in 2000 and various options were being
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considered to correct the problem including a construction
project.

Region 4 officias did not have reporting proceduresin
place which ensured that they learned about continuing
problems with WET in North Carolina. WET test results
for North Carolinawere not entered into PCS.
Accordingly, WET test results were not recorded in
QNCRs. Sometimes notations were made manualy in
QNCRs about penalties for WET violations. For example,
we saw anotation for [NC City A] in aQNCR that
penalties were “ assessed for toxicity violations.” However,
these notations did not communicate the severity of the
problem by identifying how many times the violations had
occurred, or the time period of continuous problems.

The EPA Region 4 Coordinator for North Carolina
indicated he relied on the Region 4 WET Coordinator to
monitor toxicity issues. The WET Coordinator indicated
she had not received any summary reports which identified
the [NC City A] problem. She stated that she performed a
field review of each state in the Region every two years.
During those field reviews she asked state representatives
to tell her about permittees who had difficulty passing the
WET tests. During the reviews she selected samples of
permittees for detailed review. She also conducted a six-
month and annual review of each state in the Region.
Neither these reviews, nor her visits to North Carolina,
disclosed the continuing WET problem at [NC City A].

Since the Region was not aware of these continuing
failures to meet WET requirements, it did not fulfill its
responsibility to help ensure that the State’ s waterways
were meeting NPDES permit limits. If Regional personnel
had been aware of the continuing toxicity violations at [NC
City A] over the last eleven years, they could have worked
with State officias, obtained a SOC, resolved the toxicity
problems and cleaned up [NC City A] waters many years
earlier.
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REGION 4 GENERALLY
DID NOT MONITOR THE
STATUS OF MINOR
FACILITIESTHAT
POLLUTED NORTH
CAROLINA WATERS

Region 4 intentionally focused its oversight on major
permittees in accordance with national guidance provided
by OECA. OECA encouraged EPA Regionsto focus on
permittees who were in SNC and, since only majors were
considered to be in SNC, only majors appeared in QNCRs,
aprimary reporting tool for overseeing the NPDES
program. However, available information indicated that
minor facilities in North Carolinamay have had a
significant adverse impact on the quality of some State
waterbodies.

According to the Chief of NCDENR'’s Point Source
Compliance/ Enforcement Unit, nine of 10 State penalty
assessments during 1999 were against minor facilities. The
importance of minor facilities was indicated by the fact that
North Carolinatreated violations by minor facilities exactly
the same as violations by major facilities. The type of
problems and the importance of monitoring minors was
illustrated by two wastewater treatment plants that were
operated by [NC Town B] and [NC Company C], a private
corporation.

[NC Company C] NPDES permit allowed the privately
owned treatment plant to discharge a maximum of 50,000
galons of water each day. However, for 17 of the 20
months between August 1998 and March 2000, the
monthly average of [NC Company C] discharges exceeded
thislimit. The State regional official who worked with
[NC Company C] told us that [NC Company C] had
difficulty meeting its flow limits since 1996. 